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i AN ALXC\'}1 to create 101.148 and 895.07 of the statutes; relating to: contractm@)/

2 notices, claims against certain contractors and suppliers of dwellings, and

{
anals iza&? —> providing a penalty.
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{ é ,/-? The people of the state of Wisconsin, represented in senate and assembly, do
dnal s line enact as follows:

4 SECTION 1. 101.148 of the statutes is created to read:

5 101.148 Contractor notices. (1) DEFINITIONS. In this section:

6 (a) “Consumer” means the owner, tenant, or lessee of a dwelling, or an

7 association or other entity with control over the common areas appurtenant to a
{" ¢ dwelling] who contracts ngb}e@ntragg%m construct: orremodel- a-dwelling

9 (b) “Contre/ctor means a person who enters into a written or oral contract with

10 a consumer to construct or remodel a dwelling.
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SECTION 1

(c) “Dwe\{ling” means any premises or portion of a premises that is used as a
home or a place of residence and that part of the lot or site on which the dwelling is
situated that is devoted to residential use. “Dwelling” includes other existing
structures on the immediate residential premises such as driveways, sidewalks,
swimming pools, terraces, patios, fences, porches, garages, and basements.

o (VoA o
“Remodel” does not

(d) “Remodel” means to alter or reconstruct a s#fucture

include maintenance work.

 (®).“Supplier” means a person that manufactures or supplies windews or doors |

e,
s,

10
11
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13

(2) NOTICE REQUIRED AT TIME OF CONTRACTING. (a) Before entering into a written
contract to construct or remodel a dwelling, or, if the parties enter into an oral
contract, as soon as reasonably possible, but before commencimg‘,r any work to
construct or remodel a dwelling, the contractor shall give the consum;zr a copy of the
brochure prepared under s. 895.07 (14) and a notice worded substantially as follows:

NOTICE CONCERNING CONSTRUCTION
DEFECTS
Wisconsin law contains important requirements you must follow before you

may file a lawsuit for defective construction against the contractor who constructed
=

your dwelling or comple'?\d your remodeling project or againsggwindow or door

6V mmae ey bae o rer J
supplierg For example, section 895.07 (2) and (3) of the Wisconsin statutes requires
you to deliver to the contractor a written notice of any construction conditions you
allege are defective before you file your lawsuit, and you must provide your
contractor or window or door suppliexgt;le opportunity to make an offer to repair or

pay for the construction defects. You are not obligated to accept any offer made by

the contractor or window or door supplier, but failure to accept a reasonable offer may
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SECTION 1

limit your recoverable damages. All parties are bound by applicable warranty

provisions.

(b) The notice required under par. (a) shall be conspicuous and in writing and

may be included within the contract between the contractor and the
o COoNSlem er

SECTION 2. 895.07 of the statutes is created to read:

895.07 Claims against contractors and suppliers. (1) DEFINITIONS. In this
section:

(a) “Action” means a civil action or an arbitration under ch. 7 88‘.{;

(b) “Claim” means a request or demand to remedy a construction defect caused
by a contractor or supplier related to the construction or remodeling of a dwelling.

(c) “Claiﬁant” means the owner, tenant, or lessee of a dwelling, or an
association, such as a condominium association or homeowners association, who has
standing to sue a contractor or supplier regarding a construction defect.

(d) “Constructi‘én defecg’ in those cases when the contractor or supplier has

)
e
provided a Warrantjx; shal¥ meali the definition of “defect” in the warranty. In all other

cases, “censtructioxi defect” means a deficiency in the specifications, planning,
supervision, construction, or remodeling of a dwelling that results from any of the
following:

1. Defective material.

2. Violation of applicable codes.

3. Failure to follow accepted trade standards for workmanlike construction.

(e) “Contractor” means a person who enters into a written or oral contract with

a potential claimant to construct or remodel a dwelling.
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SECTION 2

€3] “Dweliing” means any premises or portion of a premises that is used as a
home or a place of residence and that part of the lot or site on which the dwelling is
situated that is devoted to residential use. “Dwelling” includes other existing
structures on the immediate residential premises such as driveways, sidewalks,
swimming pools terraces, patios, fences, porches, garages, and basements.

dase ff
(2) “Remodel” means to alter or reconstruct a sttuctures “Remodel” does not

include maintenance work.

(h) “Ser‘&(e” or “service” means personal service or delivery by certified mail,
return receipt requested to the last—known address of the addressee. Y /

re v

) “Supgfler means a person that manufactures or supplies” V\f;dows or doors
for a dwelling.

G) “Workingé day” means any day except Saturday, Sunday, and holidays
designated in s. 230.35 (4) (a).

(2) NOTICE AND OPPORTUNITY TO REPAIR. (a) No later than 90 working days before

initiating an action against a contractor or suppher uhderthis seétionzthe
& /‘[fﬂga‘?ﬁf %fé‘ﬁ/‘

shall serve written notice of claim on the contractory The notice of claim shall state

that the claimant asserts a construction defect claim ér’elai 5 The notice of claim

Yo

shall describe the claim @%&a&ms’f in sufficient detail to explain the nature of the

alleged construction defect and the results of the construction defect and shall offer
the opportunity to correct the construction defect. The claimant shall include in the
notice of claim a description of the alleged construction defect and include a
comprehensive description of all evidence that the claimant knows or possesses,
including expert reports, that substantiates the nature and cause of the alleged

construction defect.
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(b) Within 15 working days after the claimant serves notice of claim under par.
(a{, or within 25 working days if the contractor makes a claim for contribution from

a supplier under sub. (§) (a), each contractor that has received the notice of claim

shall serve on the (:Ialmant}ranc{ on any other contractor that has refcewed the notlce )

“

T e ot St T ————

A

La suppher

of clalm and on any supplier that has received a claim for co }m‘f)utlon under sub. (8) |

(a) a Wntten response to the claim or claims that rjeg»écts the claim, offers to settle

the claim by monetary payment the makmg of repairs, or a combination of both,

without inspection, or proposes toi spect the dwelling that is the subject of the claim.

If the contractor rejects the claim, the mntractor shall state in the written response

;;;;;

to the claim the réason for rejecting the claim .and include a comprehensive

e,
,,k%

description~ of all evidence the contractor knows or possesses including expert

,;,/7

reports that substantiates the reason for rejecting the claim. The contractor shall

also include in the written response to the claim any settlement offer received from

5’3,&%{? ;{ 5 wf’?‘/g J

(E:) If the contractor rejects the claim or does not respond to the claimant’s notice

of claim WIthHl the tlme under par. (b) ‘the clalmant may brmg an action agamst the

| contractor for the clalms described in the notme of claim without further notice. MM@
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g LeY If a proposal for inspection is made under par. (b){ the claimant shall, within
15 working days of receiving the contractor’s proposal, provide the contractor and
any supplier on whom a contribution claim has been made and its agents, experts,
and consultants reasonable access to the dwelling to inspect the dwelling, document
any alleged construction defects, and perform any testing required to evaluate fully
the nature, extent, and cause of the claimed construction defects and the nature and
extent of any repairs or replacements that may be necessary to remedy them. If
destructive testing is required, the contractor shall give the claimant and all persons
on whom a notice of claim or contribution claim has been served advance notice of
the testing at least 5 working days before commencement of the testing and shall,
after completion of the testing, return the dwelling to its pre—testing condition ;ﬁ} -
a reasonable time after completion of the testing, at the contractor’s expense. If any
inspection or testing reveals a condition that requires additional testing to allow the
contractor to evaluate fully the nature, cause, and extent of the construction defect,
the contractor shall provide notice to the claimant and all persons on whom a notice

of claim or contribution claim has been served of the need for the addltlonal testmg«.

Fén £, x&%é’;% ,%g:;z e d;emfgff{?ﬁf
and the claimant shall providg)access under this-paragra If a claim is asserte

on behalf of the owners of multiple dwellings?g, rultig its within‘a

multifamily_complex,/ then the contractor shall be entitled to inspect each of the
dwellings eﬁuﬁﬁ% The claimant shall either provide a specific day for the inspection
upon reasonable notice for an mspectmn or ggqmre the contractor to request in

7 {:ff fi}/j e gff‘ S AT @“fz{’{ﬂff’;&g‘
writing aé‘qu at least 3 Wcrkmg days before the inspection.

(g)
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{}f (& Within 10 working days following completion of the inspection and receipt
@ of all testing results under par. (Q) the contractor shall serve on the claimant exg-¢f -
} oyt 2o t’?;?jf’é’ ?f‘fég fﬁé”e’eﬁg £ 5 J? N “‘«{éﬁf
g’\igf;} 2 A!' :f # it - gg’& ?fé;@ - §% Lo !,{;?,z ;ﬁgﬁ;é@ éyék{ ,9@ f
4 1 A written offer to remedy fully or partially the construction defect afz/xw/éost 1%

5 f to the elalmant The offer shall include a description of any addltlonakc’onstructlon ?

1\ &

6 5 necessary tb,,;gemedy the construction defect and a timetable fo/;‘thke completion of the !

7 construction. | M

8 2. A written offer to settle the claim by me’netary payment.

9 3. A written offer 1ncludmg a combmatlon of repairs and monetary payment.
10 {g 4. A written statement that t& e contractor will not proceed further to remedy
11 gthe construction defect and shall state in- the written response to the claim the |
12 reason for rejectmg the claim and include a comprehen51ve description of all evidence
13 | the contraf:tc;; knows or possesses, including expert reports that substantiates the
14 | reaso}l for rejecting the claim. The contractor shall also 1nc1ude in tbe written ;
15 gmieﬂswgqnse to the claim any settlement offer received from a suppher E’ -
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S

,g&;/ If the claimant rejects a settlement offer madg by the contractor, the
A n v %}é{fﬁ{'{f"}é’ 4//] P é;gf f‘@?(ﬁ ;j TA e gf%f EEp/E

claimant shal) favide Wmtten notice of theglsa §rejectlon to the contractor.
¥4

boroffer. If the claimant believes that the settlement offer omits reference
o / %/ »‘Zﬂ/ 4 f\;?'
to any portion of the claim, or was unreasonable, the etgimantsshedlin4ts

;;.gf =zl s
notici; nclude those items that the claimant believes were omitted and set forth the

reasons why the claimant believes the settlement offer is unreasonable. The

contractor shall forward the claimant’s response to a supplier upon whom a

contribution claim has been made.

s
o %‘“’“\m
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( = }»@%”Upon receipt of a claimant’s rejection and the reasons for the rejection, the

contractor shall, within 5 working days after receiving the rejection, make a

supplemental offer of repair or mo eta payment to the claimant or gfceyide/
pp ; Y

LR 3;

claimant written notice that ng{?offer Wlll be made.

J (k) If the claimant rejects the supplemental offer made by the contractor under
p;u". () to remedy the construction defect or to settle the claim by monetary payment
or a combination of each, the claimant shall serve written notice of the claimant’s
rejection on the contractor within 15 working days after receipt of the supplemental
offer. The notice shall include the reasons for the claimant’s rejection of the
contractor’s supplemental settlement offer. If the claimant believes the contractor’s
supplemental settlement offer is unreasonable, the claimant shall set forth in detail
all reasons why the claimant believes the supplemental settlement offer is

unreasonable. If the contractor declines to make a supplemental offer, or if the

claimant rejects the supplemental offer, the claimant may bring an action against

the contractor for the claim described in the notice of claim without further notice.
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16 (Ch) | ; Xkg» If a claimant accepts a&@nt,acﬁeﬁ%)offer made under @"'“ ar. (f) within 15
ays. aﬁenmeg@pt of the-offer; o eepted-und under par. g

;;‘”;5;3 &éeéfg{jng/’w I yvaf?éf & &(f&'ﬂg éeiy}(é&

i§ \(m / and the contractor, (Zﬁoes not proceed to make thg/;honetaxy payment or remedy

@ the: construction defect within the agreedig;;etable the claimant may bring an
20 action against the contractor for the claim described in the notice of claim without
:5/13 further notice. The claimant may f% a,w the contractor’s offer and claimant’s
@ acceptance in the circuit court actio, and the offer and acceptance creat@?;
23 rebuttable presumption that a binding and valid settlement agreement has been
24 created and should be enforced by the court.
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o)

& ;

£ »(’fff/ If a claimant accepts a contractor’s offer to repair a construction defect

2 described in a notice of claim, the claimant shall provide the contractor and its
3 agents, experts, and consultants reasonable access to the dwelling to perform and
4

complete the construction by the timetable stated in the settlement offer.
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1 ?{ f'“fé* g fi"ﬁg" %}f f\f; e %5}?{ g&”gimf}f
¥ e lerwman s §§§{§

{ ,/ th) If a claimant recelves a ertten statement that the contractor Wil pot
) f’"gwf{# fzfgf eloer i, ]

£ o : 1 ,ithe claimant may bring an action

against the contractor for the claim described in the notice of claim without further

notice.
0 If the claimant rejects the offer made by the contractor to remedy the e

constructmn defect or to settle the claim by monetary payment or a combiffggo/; of

each, the cla1mant shall serve. ertten notice of the clami”’ants rejectlon on the

i

e, et
g, el c»a-”(‘-’

contractor within 15 working days aﬁser recé ptof j;he oﬁer The notice shall include

S

f

the reasons for the clamiﬁnts rejectlon of the contractors offer, If the claimant

behevesﬁﬁ‘ie contractors settlement offer is unreasonable, the clalmant shall. set

g

forth the reasons why the claimant believes the settlement offer is unreasonable.
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539 / /¢ ) (L) If a claimant rejects a reasonable offer or reasonable supplemental offer or
4 fails to comply in good faith with the requirements under this subsection, or does not
5 permit the contractor to repair the construction defect pursuant to an accepted offer

of settlement, the claimant may not recover an amount in excess of the fair market

i 9 the trier of fact shall determine the reasonableness of an offer of settlement. If the
1;) iiaimant has rejected a reasonable offer or reasonable supplemental offer or fails to
11 comply in good faith with the requirements of this subseétion, and any other law
12 allows the claimant to recover punitive damages, costs, and attorney fees, then the

‘ds &
claimant may not recover those punitive damages;ﬁostg%; attorney fees incurred

14 after the date of its rejection. However, if the trier of fact determines that the
15 contractor did not make a reééonable offer or supplemental offer or comply in good
16 faith with the requirements of this subsection, the claimant may pursue claims
17 under any other law that allows the claimant to recover punitive damages, costs, and
18 attorney fees. ) —
19 /\ “(m) A clé;;ant accepting the offer of the contractor to remedyffa’” constructlon

s, d,»
= o, e

20 / defect shall do s6 bysemng the contractor with a ertte,n nétice of acceptance within

[
21 ' 15 working days after rece1pt ‘of the offer. If no response is served upon the contractor

22 | within the 15-working day period, then fﬁéﬂfﬁ?r shall be deemed rejected. If all

23 j requirements under.‘thi’? section have been fulfilled, analfthe claimant has rejected

“yf‘” i,

§ é
24 | any outstandmg offers, the claimant may bring an action aga;mst the contractor for |

dhece J

25 \tbe claim described in the notice of claim without further notice. E

e

;;,\

3

N
%M -
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[ S E————
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ggj ) (g) If the claimant has served a contractor with a notice of claim relating tWia

e
oy

construction defect and the contractor has rejected or not responded to the claim ahd -

claimant shall, before filing an action against the supplier for a constructiog, defect,

e 3
- : . Ainsert (o007
serve the supplier with a copy of the notice of clan%’ Linser

Z

’S\y‘%‘%
I
£

gy
o,
Y
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(3) ACTION; DISMISSAL WITHOUT PREJI}DICE. If the claimant files an action but fails
to comply with the requirements of sub. (2) (a)j and the contractor or supplier
establishes that the claimant was provided the notice and brochure under s. 101.148
(2):; the circuit court shall dismiss the action without prejudice. If the claimant files
an action but fails to comply with the requirements of sub. (2) (a)énd the contractor
or supplier cannot establish that the claimant was provided the notice and brochure

v
under s. 101.148 (2), the circuit court shall stay the action and order the parties to
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/
<
comply with the requirements of sub. (2) (a) and s. 101.148 (2). Before filing an action

against a supplier seeking contribution for a claim that a clairr;{ant has served on a
e lire o
contractor, the contractor shall serve the supplier with a/contribution claim under
9 ,
sub. (§). If the contractor files an action against a supplier but fails to serve the notice
ot;glalm from the clalmant the circuit court shall stay the action until the contractor
has complied with the requirements of this subsection and sub. ().
(4) WARRANTY TERMS. The claimant and contractor or supplier are bound by any
contractor or supplier warranty terms pertaining to products or services supplied for

the dwelling.

(5) ADDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND OPPORTUNITY TO REPAIR.

E 2 © o \]Q@@@ )w -

A construction defect that is discovered after an initial claim or contribution claim
12 notice has been provided may not be alleged in an action until the claimant or

tht-
@ contractor has given the contractor or supplier wha performed the original

14 construction work or provided supplies written notice of the new claim or
15 contribution claim regarding the alleged new construction defect based on the
16 claimant’s or contractor’s most current records. The contractor or supplier shall have
17 an opportunity to resolve the notice of the new claim or contribution claim in the
@ manner provided in subs. (Z)Jand (g)

19 ” {6) RELEASE. If a claimant or contracm;r accepts an offer made 1gmmpllance

20 5 with thls sec’?ﬁm and the contractor or supplier fulﬁlls J:he’ﬁﬁ‘ér in compllance Wlth
21 5 this section, an @g&ﬁﬁ%rought by thevclanﬁ“ant 0; contractor for«tl;ga clalm descmbedf
22 gw in the notlwcje:gjf claim shall be dlsm;sseéswﬁhwpremdmemw S— ; /;f
23 @) () €D ACTION OF ASSOCIATIONS. (a) In this subsection, “association” means a
24 homeowner’s association, condominium association under s. 703.02 (1m), unit

25 owner’s association, or a nonprofit corporation created to own and operate portions
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1 of a planned community that may assess unit owners for the costs incurred in the
2 performance of the association’s obligations.
3 (b) A person may not provide or offer to provide anything of value, directly or
4 indirectly, to a property manager of an association or to a member or officer of an
5 association to induce the property manager, member, or officer to encourage the
6 association to file or discourage the association from filing a claim for damages
7 arising from a construction defect.
8 (c) A property manager retained by an association or a member or officer of an
9 association may not accept anything of value, directly or indirectly, in exchange for
10 encouraging to file or discouraging from filing a claim for damages on behalf of the
11 association arising from a construction defect.
12 (d) A person who knowingly violates par. (b) or (c)'gmay be fined not more than
13 $500 or imprisoned not more than 30 days, or both.
g 14 (e) An association may bring an action against a contractor or supplier to
s 15 recover damages that result from construction defects in any of the common
16 elements or limited common eleélents of a condominium, as defined in s. 703.02 (2)
17 and (10) or to the extent it has standing to sue on behalf of its members.

18 5) ? @’CONTRIBU’I‘ION. (a) A contractor may not seek contribution from a supplier

19 for a claim that a claimant makes against the contractor unless the contractor
20 provides the supplier with a written notice of the claimant’s claim and the
21 contribution claim within 5 working days after the contractor’s receipt of the claim,
22 except that a contractor may make a contrlbumon claim later than 5 days after the
§ / J&f & e /x’f Fh s v f‘*;‘ﬂy)ﬁ ”"
QS} contractor’s receipt of the mma c]aim asAang a8 the contractor has no/t)jc‘aken any “T5 G 7/
) . . h <0 140,50
/2 /f action to repair the defec? h performed destructive testmg »ﬁj authorized
@5 the claimant to take any action to repair the defec?@g&n@@otnterfered with

(7).
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SECTION 2

altered the property that is the subject of the clainmy,and hasnot-in-anyother way-
0]

. &
g )i e Eaken steps that would preclude a suppher S abihty to offer to remedy the defect by
3 making repairs. ¢~ (/4 ser® f'} 3-
4/ 5/;’%‘} / Within 15 working days aﬁ:er a supplier has received notice that a contractor
iw 5 is seeking contribution under par. (a), the supplier shall serve the contractor with @‘}_
F+ (30 ==

[

TR

i g’“;;‘i‘f“”b 6 {/V;;Mts the ,oontrlbutlon claim, offers to settle the contmbuhori

7 g\d@.\lm by payment, by repair, or by both payment and repair without inspection, or

8

9

offers ‘to. mspect the dwelling that is the ‘*subject of the contribution claim. If the |
supplier rqés:ts the contribution claim, the sappher shall state in the written ﬁ\

response to the clalm the reason for rejecting the clalm, and include a comprehensive
description of all ewdence“»the supplier knows or possesses m@ludmg expert reports,

™~ Q) €&y d) ——
that substantiates the reason foaregectlng the clalm E%The contractor shall forward ’

B

B SRRT——

i e

the supplier’s response to the claimant. The supplier and contractor shall use their

best efforts to coordinate their responses to claims and contribution claims.
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¢d)- If a supplier proposes to inspect the dwelling that is the subject of the

23 @ contribution claim, the contractor and claimant shall, within 15 working days after

24 receiving the supplier’s proposal, provide the supplier and its agents, experts, and
25 consultants reasonable access to the dwelling to inspect the dwelling, document any
LRBs0466/P1
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1 alleged construction defects, and perform any testing required to evaluate fully the
2 nature, extent, and cause of the claimed construction defects and the nature and
3 extent of any repairs or replacements that may be necessary to remedy them. If
4 destructive testing is required, the supplier shall give the contractor and claimant
5 and all persons on whom a notice of claim or contribution claim has been served
6 advance notice of the testing at least 5 working days before commencement of the
7 testing and shall, after completion of the testing, return the dwelling to its
8 pre—testing condition within a reasonable time after completion of the testing, at the
9 supplier’s expense. If any inspection or testing reveals a condition that requires
10 additional testing to allow the supplier to evaluate fully the nature, cause, and extent
11 of the construction defect, the supplier shall provide notice to the contractor and
12 claimant and all persons on whom a notice of claim or contribution claim has been
13 served of the need for the additional testmg and the contractor and claimant shall

: /Wfﬁgﬁ%fé/ qa i
;ﬁ*\ provide jaccess unden thigy :3 Ifa clalm is asserted on behalf of the contractor

o dnelidly - AN AT Coe

i

¥
of multlple dwelhngs @wmu’”}tlple owners of units within-a- mnl’tifamﬂy complgz?%ien

o1

the supplier shall be entitled to inspect each of the dwellings ot anitss The contractor
and claimant shall provide a specific day for the inspection u ¢pon reasonable notice

Vo te or Jhe csagpec?y,.,
for an inspection or require the supplier to request in writing % d? at least 3 working

days before the inspection.

1/ )
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0)

‘é(g%’Wlthm 10 working days following completion of the inspection and receipt

of all testing results under par. (é}) the supplier shall serve on the contractor afiyof”

Vs -
L,Z' W Ay f/;gfg ;{?/{ f’géf‘”“’ ijr‘”%’” ff%;;fw {;ﬂ{ ":‘g/f

&'ﬁ»f“s’é 2 77 s Wf?»@gyé‘”{?gg st f’fgﬁf“f
23 \L\l 1. A writter Wntten n_offer- tcﬁﬁmed“ﬁfy“()‘r f)”“ﬁila 11y the construction defect at no cost \ (&) o F
5
24 gto the contr@itor; The oﬂ'er shall inelude @descmptmn of any additional construction | 70
(gf)’/ If the contractor rejects a settlemenj; offer made by the suppher the ;
e VP yerere fray PEe  of @w‘f\,xmf

M? /A f"’e;;' i/ o f‘fﬁ;}iy ff,yf»»«é
Pk tar’s reJectlon to the Suppher

notic§ nclude those items that the contractor believes were omitted and set forth the

reasons why the contractor believes the settlement offer is unreasonable.
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- &ﬂf @) Upon receipt of a (;gltractor’s rejection and the reasons for the rejection, the

L g@ supplier shall, within }6 working days of receiving the rejection, make a

25 supplemental offer of repair or monetary payment to the contracto

A

Or sesve O

}’&ﬁf{fé?’ //}f;; A

ﬁ?é‘f B tff &
- |
LRBs0466/P1
2005 - 2006 Legislature -16 - RPN&RNK:kjf&wlj:pg
SECTION 2

y )
& ?Q/)l\lf the contractor rejects the supplemental offer made by the supplier to
2 remedy the constr ;}Jctlon defect or to s /gtle the laim by Ir;gnetary payment or a, 7
? fg; ey o fClng s’f’ < Mgf ﬁf’“ SEECL SRS gf‘“fg ot "”‘fg’;f\
5}} combination”of each, the contractor shalzg/erve written notlce of the contractor’s
4 rejection on the supplier. The notice shall include the reasons for the contractor’s
5
6

rejection of the supplier’s supplemental settlement offer. If the contractor believes

the supplier’s supplemental settlement offer is unreasonable, the contractor shall set

7 forth the reasons why the contractor believes the supplemental settlement offer is
=~ L s o)
/;8 unreasonable. ¢ f thser] e -d /
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@\ canstructlon defect

LRBs0466/P1

SECTION 2

W:sary to remedy the construction defect and an anticipated timetable for the

Z
,,,,,,, o g
2. A written offer to settle the-claim monetary payment.

3. A written offer including a combmatlon of 1 repairs.. and monetary payment

4. A written statement that the supplier will not proceed further to remedy the

ppliers oﬁer made under pgEiiel-With

?gay ,W g@”s@?&rgﬁf’é

the contractor may bring an action against the supplier for the claim descrlbed in the

//:/f}:‘;éék/”{" /51 zf\/’

notice of clalm without further notice. Yy

T (e Ifa contractor receives a written statemen fwﬁmﬁwp@iwwjﬁp&ﬁ

emedy the construc;i:mn defect the contractor may lgpﬁﬁi an ﬁctmn

for
/ e /
c the éotlce of cl;um Wlth t further

proceed

5

§ against the su
]

i .

{ notme

constructlon defect-or- to sett] the cla\lm by I?netary payment ora combmatlon of
&ﬂw;’?{z YA é@fﬁ M 5o for rececetig He oler, o -

“,;,Wf):tten not@&af tlitezeontraetor’s; rejection on the
~. ThA

each, the contractor Shﬁﬁ serve
, -y Ny <)

supplier. The not;%e shall 1nclude the reasons for“the\gm\tr:ctors rejection of the
_—

supphers Q,;ﬁlfér If the contractor believes the supplier wﬁ\fﬁement offer is

———

unreasonable the contractor shall set forth the reasons why thé ¢lai

Mﬁt@m ent fo@r 18. unr@»&&@ﬁ&bI@ T

s | ——————————
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Cfo0re pree o P ”
f,zfalm the contracto} shall provide the .

1 experts, and consultants reasonable access to the dwelling to perform and complete

2 the construction by the timetable stated in the settlement offer.

" If a contractor rejects a reasonable offer, including any reasonable

; ’ /
10 b supplemental offer, made as provided under this subséction or does not permit the
11 supplier to repair the construction defect pursuant to an accepted offer of settlement,
12 the contractor may not recover an amount in excess of the fair market value of the

v
r-the aetual cost of the repairs ng&iwm@@%} the
. ¥
of purpeses of this paragraph, the trier

15 of fact shall determine the reasonableness of an offer of settlement. If the contractor

ééj; amount of a monetary offer of settlement. F

16 has rejected a reasonable offer, including any reasonable supplemental offer, and any
72 Myfé} C?’if&fzz’f'"gfﬂ
other law allows the contractor to recover\costsamgorney fees, then the contractor \/ ,.
ms?f 1 Phise panhie "“’fg’“;ﬁf‘“f‘w' “?J (thsev? /& -4y
may,;grecover Rgycosts or attorney fees incurred after the date of its rejectlon /ﬁf

) A contractor acceptmg the offer of the suppher to remedy a ccnstructmn

defect < hall do so by semgg”fﬁé/su;%her with a Wntt 3

%a reasonable riod fo‘tlme ‘after- reﬁflpﬁﬂiihaswﬁp&,g;‘sﬁse; Foffet; ot ni

han: ‘/iqﬂrorkmg” days after recemWffer ii(no res}
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(3 %) A contractor who is seeking contribution from a supplier and who elects to

serve
serdato the supplier written notme“hy€

i of the inspection date and dwelling address, and whether degiruction-

.
A

6 testing is contemplated, at least 5 working days before the inspection. v

— fiffﬁ/’(' /O‘Q =/

L ;

( J
1nspect a dwelling under sub. (2) (b) shall




STATE OF WISCONSIN ~ LEG
- ISLATIVE REFERENCE BUR
o826 3561, AU — LEGAL SECTION

75 (o) If, during the pendency of the notice, inspection, offer, acceptance, or repair
ss, an applicable limitation period would otherwise expire, the limitation

etion of the notice of claim process describe

proce
d in this

period 1is tolled pending compl
cub secTern ¥ _ o .
~Irshall not be construed to revive a limitation period that has

A -5 o5
graphy

section. This parag

expired before the date on which a claimant’s written notice of claim is served or

able statute of repose.

@) LMITATIoN PER 10D
o]

10 extend any applic
- N . SerVice. s :
' | (py After thesending of the initial notic

and a supplier may,

e of claim and initial contribution claim,

by written mutual agreement, alter the

a claimant, a contractor,
13 procedure for the notice of claim process described in this section.

o

| ;u‘&ﬁmw oF PRICEDURE @
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/ / £9) APPLICATION TO OTHERS. This section does not apply to a contractor’s or

j 8 ® %‘“sTupialier’s right to seek contribution, indemnity, or recovery against any party other
| 9 than a supplier for a claim made against a contractor or supplier.

10 (»‘1@ HOMEOWNER REPAIRS. Without giving notice under this section, a

11 homeowner may make immediate repairs to a dwelling to protect the health or safety
12 of its occupants.

SR &) BRo LHUREG
13 5/

@ /'\The"department of commerce shall prepare a brochure explaining the

14 % | process under this section and shall provide that brochure to contractors.

15 SECTION'% Initial applicability.

16 (1) This act first applies to actions commenced on the effective date of this
17 subsection.

18 SEctION 4: Effective date.

19 (1) This act takes effect on the first day of the 6th month beginning after
20 publication.

21 (END)




2005-2006 DRAFTING INSERT LRB-2307/2ins
FROM THE RPN&RNK:whi&kififv”
LEGISLATIVE REFERENCE BUREAU \x}ij

SN
v ¢
0& § i Analyszs by the Legtsl tive Reference Bureau

hy 1
§ N This pill /requlres%contractors wtg contrﬁct to construct or remodel a person’s
@3§7‘ residence to prov1de the dwelling’s owner ja brochure explaining the procedures

created in thi and/?%wrltten tice that ffhe or she must follow those procedures
before suing a contractor or{@ear-gh window supplier. Under the bill{if@the dwelling
owner, which may be a condominium association, is concerned about a possible
construction defect, the owner must give a written notice of claim to the contractor
at least 90 working days before starting a court action against the contractor. The
bilt requires the written notice to detail the nature of the alleged construction defect,
including any evidence that the owner of the dwelling has that substantiates the
nature and cause of the defect. sibstitve amendment~
After the contractor receives the notice, the bill/gives the contractor time to
respond to the notice with a written offer to inspect the property, make repairs, settle
the claim with a monetary payment, or reject the claim. Under thd bill, if the claim
is rejected at this point, or if the contractor fails to fimélylrespond to the claim, the #
owner can start a court action against the contractor. If the contractor makes a
settlement offer and the owner rejects the offer, the owner must do Wlth a ertten :
statement that includes the reasons for the rejectio
éﬁcﬁ%fhﬁ gje The bill requires the owner to allo
w‘{n‘% ~~access to the hme if the contractor wants to inspect the alleged construction defect.
Atfter inspéction, W allows the contractor to submit a settlement offer or reject
M‘E’ the claim. If the owner rejects an offer, thgﬁaﬁ allows the contractor to submit a
o timely supplemental offer and requires the owner to respond to the supplemental
offer under the same procedures as heorghe responded to-gnjoriginal offer— ?ar’ the
f If the property is inspected and requ:tres some destructlve testing, the bill, /{-\\
P reqmres the contractor to return the dwelhng to the%?)ndltlon before the inspection
afte ishing the inspectiomand testings If the owner of a dwelling agrees to a
contractor’s settlement offer and the contractor does not follow through as agreed,
the)pbill allows the owner to file in the court action the offer and acceptance as
rebuttable evidence of an agreement.

Under thewflf aowner of a dwelling rejects a reasonable settlement offer or
does not permlt the contractor to repair the defect under an ag‘reed settlement offer,
the owner’s damages are limited to the falr market value of the offef of sbttle

e eictus havetsisdesg, or the amount of the monetary
offer of settlement and the owner may not recover punitive damages, costs, or
attorney fees incurred gfter the rejection.

The allows g owner to repair a construction defect 1mmed1ately without
giving notice if the repair is necessary for health or safety N

If the dwelling owner begins a court action but to follow the procedures,,
and the contractor hag provided the owner with the proper notice and brochure;
under thebil} the court must dismiss the action without prejudice. If the dwelling

o IS

s e T

!
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Subghitvte amendment

desg
owner begins a court action but failégx.i to follow the procedures,and the cgntractor dig
not provide the owner with the proper notice and brochure, ande i}l the court

stays the action and orders the parties to comply with the bill’s /provisions.
nder bill, a contractor may obtain contribution from a window or door
W cost of repairing the construction defect if the contractor follows
Su%sﬁ%ﬁ‘i proced}lres in thepill similar to those that apply to the contractor and owner |

a rega , including notifying the supplier of the alleged defect and giving

the supplier an opportunity to remedy the defect or to make an offer of settlement.
\f\'/’ﬂﬁw requires the Department of Com@erce to prepare a draft of a brochure

\_that explains the process in thisybill- and !i)rovide that draft to contractors.
Contractors are required to give a copy of the grochure to the owner of a dwelling if
Y g/l\wh@ contract to construct or remodel a dwelling.

Condractor
é

nd Substifyte
owner OMendiert s
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insert 4-16;

Before initiating an action against a contractor or supplier, a claimant shall

provide the contractor or supplier with the opportunity to respond to the claim and

repair the construction defect under this section.

insert 5-14:

ﬁeg | any of the following:

1. A written offer to remedy fully or partially the construction defect at no cost
to the claimant. The offer shall include a description of any additional construction
necessary to remedy the construction defect and a timetable for the completion of the
construction.

2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repairs and monetary payment.

e conlvaeher

4. A written statement that the contractor rejects the claim, andﬁshaﬂ state in
the written response to the claim the reason for rejecting the claim and include a
comprehensive description of all evidence the contractor knows or possesses,
including expert reports, that substantiates the reason for rejecting the claim. The
contractor shall also include in the written response to the claim any settlement offer

received from a supplier.

5. A proposal for the inspection of the dwelling under par. (c).

insert 10-18:
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and provide the supplier with the opportunity to respond to the claim and repair

the construction defect in the same manner as provided a contractor under this

subs(-:‘c:‘éi()na){av

insert 13-3:

(b) The contractor shall include in the notice of claim a description of the alleged
construction defect and include a comprehensive description of all evidence that the
contractor knows or possesses, including expert reports, that subs{antiates the

nature and cause of the alleged construction defect.

insert 13-5:
% any of the following:

1. A written offer to remedy fully or partially the construction defect at no cost
to the claimant. The offer shall include a description of any additional construction
necessary to remedy the construction defect and a timetable for the completion of the
construction.

2. A written offer to settle the claim by monetary payment.

3. A written offer including a combination of repairs and monetary payment.

Hie supplier

4. A written statement that the supplier rejects the claim, andf\shall state in the
written response to the claim the reason for rejecting the claim and include a
comprehensive description of all evidence the supplier knows or possesses, including

¢

expert reports, that substantiates the reason for rejecting the claim.

5. A proposal for the inspection of the dwelling, following the procedures under

v
par. (e).
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2 insert 15-11:

3 @ The contractor may also file the supplier’s offer and contractor’s acceptance in
@ the circuit court action, and the offer and acceptance create@ﬁzl rebuttable
5

presumption that a binding and valid settlement agreement has been created and

should be enforced by the court.

6

7

8

A ;F . .
CHERY g% If fupplier declines to make a supplemental offer, or if the contractor rejects the

insert 16-8:
fhe
10 supplemental offer, the contractor may bring an action against the supplier for the
11 claim described in the notice of claim without further notice.
12
13 insert 16-18:

14 @ However, if the trier of fact determines that the supplier did not make a

15 reasonable offer or supplemental offer or comply in good faith with the requirements
16 of this subsection, the contractor may pursue claims under any other law that allows
17 the contractor to recover punitive damages, costs, and attorney fees.
18
19 Ingert 17-6:

ésﬁ FAILURE To RESPedp T8 NaTILEg
20 (8)&If a person fails to respond to any notice served under this section, then any
21 offer made in that notice is rejected.

22
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Barman, Mike

From: Barman, Mike

Sent:  Wednesday, January 25, 2006 2:40 PM

To: ‘Brad Boycks'

Subject: RE: LRB 0550466 Topic: Right to cure dwelling defect

LRB 0550466 is still a "/1" ... to this point no changes have been made to this draft. You will have to check
with the requestor's office or the LRB drafter (Robert Nelson 267-7511) to see if any changes are in the
works. Thanks

Mike Barman (Senior Program Assistant)
State of Wisconsin - Legislative Reference Bureau
Legal Section - Front Office
1 East Main Street, Suite 200

Madison, W1 53703

(608) 266-3561 / mike.barman@legis.state.wi.us

From: Brad Boycks [mailto:bboycks@wisbuild.org]

Sent: Wednesday, January 25, 2006 2:38 PM

To: Barman, Mike

Subject: RE: LRB 0550466 Topic: Right to cure dwelling defect

Is this the latest revision (amendment) to SB 4487

Brad Boycks

Director of Political Affairs
Wisconsin Builders Association
W: 608-242-5151

C: 608-692-5157

From: Barman, Mike [mailto:Mike.Barman@Iegis.state.wi.us]
Sent: Wednesday, January 25, 2006 9:53 AM

To: Brad Boycks

Subject: LRB 0550466 Topic: Right to cure dwelling defect

Draft Requester: Luther Olsen

The attached proposal has been jacketed for introduction.

01/25/2006



